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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA-

CIVIL DIVISION

vomE swrmh, .
Plaintiff, :
Vs - Civil Action No.
ROCK CREEK MANOR, H 454-98
Defendant.
____________ x

Monday, November 22, 1999
Washington, D.c.

The above-entitled action came on for jury

trial before the Honorable GREGORY MIZE, Associate
Judge, and a jury duly empaneled and sworn, in
Courtroom 221, commencing at approximately 9:35 a.p.

THIS TRANSCRIPT REPRESENT THE PRODUCT
OF AN OFFICIAL REPORTER, - ENGAGED Ry THE
COURT, WHO HAS PERSONALLY CERTIFIED
THAT IT REPRESENTS THE TESTIMONY AND
PROCEEDINGS OF THE CASE. AS RECORDED.
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THE DEPUTY CLERK: Resuming the jury trial
of Yvonne Smith versus Rock Creek Manor, et al., Civil
Action 454-98.

THE COURT: I see all attorneys and partigs'
are again present. |

In walking past the jury room;_Irsee'ébéﬁé
five or six of them are there{.so we're waiﬁiﬁg'f¢r
three more. Let's take the time now to go over the
anticipated attempted use by plaintiff‘of éxhiBits;
Blaantiffve Exhibirs g3-a through f and 24-b as in
boy, during the testimony of Ms. Zeiman.

I understand plaintiff's position. 1I've had
the pleasure of reading the 80 or so pages of exhibit
early this morning. I've also, besides the cases
cited by the parties, come to be guided by the case of

the District of Columbia versus Jane Doe, recorded at

524 A.2d beginning at page 30, and pages 34 and.BS of
that 1987 D.C. Court of Appeals decision are qgite
relevant. |

Reading in part on page 34, the Court said
evidence of prior incidence is generally admissible to.
show a defendant's notice or knowledge of a dangerous
condition that causes an injury, citing several cases.

Such evidence is also admissible to show the
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dangerous nature of tﬁe specific condition at issue,
citing more cases.

Basic considerations of relevancy require,
however, that other instances of injuries received
should have occurred under substantially 51mllar'l
circumstances, citing Wigmore on evidence.

'Thus, to qualify for admission, prior
incidents should have occurred ‘under substantlally
similar temporal as well as physical condltlons,'
citing more cases.

This requirement of similarity of
circumstances israt its strictest whgn evidence is
sought to be admitted to show the dangers of a
particular condition or situaﬁion although it is much
relaxed when the ev1dence is merely proffered to show
notice,

This is a case involving an assault on a
child at a D.C. Public School and there was effért to
bring in similar assaultive'conduct at other District
of Columbia elementary schools. So, I just want Eo
make clear to thg parties my guiding principle.

So, let me hear from Mr.'Rosenberg.

MR. ROSENBERG: Ail right. What I've tried
to do is to go through each one by page and make my

objections for the record.
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I also object to the Court requesting that I
put my reasons on for objecting to the documents when
the case law clearly says that the burden is on the
plaintiff.

THE COURT: Right, and I heard from the
Plaintiff and there is papers submitted by the _
Plaintiff. So, it's your turn. If you'yaﬁt to'hééi
again what's already been statéd, gd right éhéad j

MR. ROSENBERG: 1I'm going to first say that
they have failed to sustain that burdeﬁ. Merely
talking in generality; that it was incumbent upon them
to take each particular docﬁment, to proffer why it .
was substantially similar rather than making a bold
and bald assertion that it is. So, 1'l1 go and do
what I have to do. .

THE COURT: I think that both I aﬁd you can
understand from the testimony of the plaintiff quite
readily,‘together with the pleadings and papers that
have been filed by the plaintiff the connection
between the document and the téstimony up to this
point. So -- _ _

MR. ROSENBERG: Where would you like to
start, which exhibit?

THE COURT: Let's start with 24-b.

MR. ROSENBERG: Twenty-four-b, page 3189,
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MR. TAGLIERI: The privacy issues tie 1nko
dignity issues and there will be testimony by Nurse
Zeiman on the lack of dignity. It overflows with
other areas dealing with poor toileting, not giving
the activities.

So, I would submit that it is tied to the
case, but I will also represent to the Court that the
privacy issues are not the main focus of criticismg of
our nurse. She has a small section dealing with it
and, frankly, I was inclined not to spend a lot of
time on that issue. |

THE COURT: I'm going to ask both of you to
be very economical. We could have the rest of the day
on this and we're going to finish this case by
Wednesday of next week.

I'm going to sustain the objection to the
privacy entries on page 3186 given the state of the
record up until now, so that'll have to bé redacted
from that page.

Go ahead. Next?

MR. ROSENBERG: Yes, on page 3187, the
general issue on this is that it was harm caused by
application of a restraint. There's no allegation in
this case that Ms. Euell was harmed by the application

of a restraint.
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THE COURT: But we have heard evidence, have
we not, Mr. Rosenberg, if the jury chooses to believe
it, of bruises and breaks unexplained perhaps due to
Ms. Euell falling out of bed or falling out of a
chair. And so, the lack of restraint or the type of
restraints is at issue in plaintiff's claims.

MR. ROSENBERG: But this is completely
different if you read it carefully.

THE COURT: I read it carefully,

MR. ROSENBERG: I understand what they're
talking about is the potential for a resident to be
harmed by application of a restraint, not the resident
getting out of the restraint, which I think is an
issue that is complained of by the plaintiff and
further the complaint that she fell which woulgd be the
application of restraints to prevent falling. So,
this is not substantially similar. It's globally
similar, but it becomes very prejudicial if Yyou put it
1 f

THE COURT: Anything in responsge?

MR. TAGLIERI: Just that there will be
evidence of harm relating to the restraints that will
come in through our nurse and it deals with the

application of restraints.

THE COURT: Given the record up to now, I
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think that this is, is relevant and the objection to
the restraints entries at the bottom of the chart on
page 3186 and 3187 can come in.

Next?

MR. ROSENBERG: 3188, these are housekeeping
issues. One relates to dirt; one relates to urine;
food on the wheelchair and adequate bed covering was
not available. The only one that I would not object
to is number four. The other three, I don't think
they're issues in this case or substantially similar.

THE COURT: Anything in response?

MR. DOWNY: Yes, Judge, our nursé will be
addressing, as she puts it, lack of clean environment
and she will be testifying about problems relating to
urine being pervasive smell, lack of infection
control. There'll be evidence of roaches crawling in
the food and just general poor hygiene in the
facility. And there'll also be evidence that that
caused harm to her. Specifically, she conducted or
obtained a staph infecgion.

So, there are numerous instances where we'll
show through direct of Nurse Zeiman that this facility
was simply unclean and an infection hazard, ang these
issues go directly to notice of those problems; dirt,

urine odor and I think they are relevant for that
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I'm going to Plaintiff's Exhibit Number 24 - . I have
it as O, is that right?

THE COURT: We know of 24-a and b as
exhibits.

MR. ROSENBERG: Mine begins with -- oh, here'
it is. I'm sorry. Begins with page 2812, This is
1997.

MR. DOWNY: We're not offering 24-a or the
regular 24 at this time. We really requested 24-b,
because we knew it focused on the sub-standard issues
involved.

THE COURT: So that takes us to Exhibit 63-a
through f. Any objections?

MR . ROSENBERG: Having withdrawn at this
time?

THE COURT: I didn't hear they were, 63-a

through £?

MR. ROSENBERG: Oh, I'm sorry. I don't have

a. I have d, e and f.

MR. DOWNY: 1It's in the beginning of the
exhibit starting with 63.

THE COURT: In my review of them early this
morning, they did appear to relate to the issues
spoken of by Ms. Smith in her testimony and I was

inclined to allow them all in.
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MR. ROSENBERG: Sixty-three-a

THE COURT: Sixty-three-a through f relate
to cleanliness, infestation of pest, theft of
residents' property, diapering, quality of food,
amount of food, timing of feedings and staffing leVels
on the floors.

Anything you want to say in this regard?

MR. ROSENBERG: I object to -- the only one
we'd actually -- I mean, you -- I'm going to make a
general objection to them all because, number one,
they're just complaints. They're complaints which are
unverifiable in most instances. They are complaints
from residents. Eighty-five percent of the resident
population is demented.

THE COURT: I think you made that point
earlier and they're not being admitted for the truth
of anything stated therein, but for the inference that
may be drawn about the defendant being on notice of --
of problems that are part of the plaintiff'sg
complaint.

MR. ROSENBERG: They haven't furnished us
with the resolution of the complaints, the
investigation of the complaint. What does that mean?
That makes the events substantially similar and

otherwise unreliable. I suggest it doesn't --
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THE COURT: Anything in response?

MR. DOWNY: Just that, Your Honor, I spent a
great deal of time going through volumes of complaints
with respect to ones that dealt spécifically with the
problems of Mrs. Euell and for the reasons you
expressed, we think all of the complaints are
relevant.

And as far as them just being a complaint,
we have the facility's response. So, Mr. Rosenberg on
a particular complaint can point out that, you know,
the problem has been corrected.

Obviously, if the person is demented and
they don't believe it's wvalid, they wouldn't take the
time to correct the problem. So, for all these
reasons we would take the position that €3-a through f
is admissible.

THE COURT: I overrule objection and they
will be allowed with limitations that the jury will be
instructed about.

(Thereupon, Plaintiff's Exhibits 63-a

through f were received in evidence.)

THE COURT: All right. 1I'm going to bring
the jury in. 1I've got another case to deal with
that's scheduled for twelve noon and we're going to

resume the trial at ten minutes after one.
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Office of the D.C. Long Term Care Ombudsman
Legal Counsel for the Elderly

COMPLAINT RECORD

Name of person completing this record: Vera Mayer
Iona House Ombudsman Program
. 4200 Butterworth Place N. W.
Washington D.C. 20016
(202) 966-1055

Date this record was written._::.jc,uc;uq-f_ [, 199
. Vi '

_-_——.——-—-——-——--—-—-——.——4—-—————_-__

Resident’s Name:

Resident’s Room Number: 212 R

Resident Ancnymous (ecircle if applicable)

Location where Complaint Happened: A\ 2 3

Date Complaint_ Hippenud: SDAAL‘LL»-.L Dl"‘uilh ﬂd ” ! :,

Time Complaint Happened: ‘ L & 7 T,
= I
Complaint: {M\p < ﬁ“(‘c\‘l'\'_,‘ + .1 m J

W C‘ﬂ,a.g;j'
l Bu?g' so b oo \ Daserr v 7).
\ =
L basrtir N‘p‘% kﬂa “ir?:u{m‘\'ktt Sheg

Compla;nt was corrected and/or ne fesponse is needed:

A response to the complaint is requested: \/{ S

aespunse= The above menticmed items have been loca:ad and are

presently in Ms. Prout's closet and in good condition.

Chris Blaise, Linen Director

(use other side of Page if necessary)

RC 04790




0ffice of the D.cC. Leng ‘hn Ca:n oibudsm
L.qal Counsel for the Eldecly

COMPLATNT EECORD

. Name of persen col:pllting't‘hi.s record: W (WJAA/’

lona HEouse Ombudsaman Program
4200 Butterworth Place K. W.

~ Washingtoen D.C. 20016
(202) 966-1055

Date :his t-card vas written° P 20 S

. fm =

aesidant s Rocn Nun.ber-.'".‘ 4/5?;4—
agndent A.nonyuau: (eirele’ i! applicablc)
" Location wiere Ccnplaint Eappened: '9/59/?'

Date Complaint Eappened: . A’-)—?/Q 7%/79/
7 G .ﬁ@z %42 a

Time* Complaint Happened: ' 2 ) Z :
% o _._‘ . ‘
CO@llmt: (L o L7 S A 72 & Ll U o/ V2
86 B . A P "
Zatlale (23505 , / P

- nesidlnt's Nm _@_ ' Y
. N

Plsirdo Al /g Lhulte LRE ALt TV a0 A A ./_
/L2 B AA 1A A_J.'. ..' 75 . - -.4_1: el A7 7 o
Complaint was correc -2d and/or no response is needed:

A response to the canplaint is uq-uutad. /\i{f‘,

(use cther side of Page if necessary)

-

RC 04822



0ffice of the p.c. Long Tera Care Ombudsman
Legal Counsel for the Elderly

COMPLAINT RECORD
M

Name of person completing this record: Nera-Kaye &, L.e /P 7//#/&
Iona House Ombudsman Program
4200 Butterworth Place N.W.
Washington D.C. 20016
(202) 966-—1055 -

Date this record was written: ,4&4%7"‘0 /?7/

-—--—_....-

Resident’'s Nape: /

.

Resident’s Room Number: ﬁfé‘?f?‘ - o
'Resident Anonymousg .(circle if applicable)

Location where Complaint Eappene;l: 5/09/9'

Date Complaint Happened: _ 25 /56/ .

Time Complaint Happened: U At for g i -

Complaint: &, 4 /. banZ A s A PP/ A, ke
) .1::"‘ ‘ﬂLJa Z

- (AilA7 ’ {.r-u._ LA Ll 7 £
'4,- ST427. C' a7 I/‘ < 0r, 7 4 =gy

o, > " s
’ ar e i) Co /m,’ W Tv;;"',_'-m o
ompfaint vas corrected andfor no Tesponse’ is needed:

A response to the complaint is requested: Vire
: Re'sponse: A

(use other side of Page if necessary)

RC 04823
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Qffice of the p.c. r.anq Tern c;:. Cmbudsman
Legal Counsel for the zldu:ly

Name o£ person :anplcting this record: (oﬁﬁ T‘/\/R[KL
Iona House Ombudsman Program '
4200 Butterworth Place ¥ .l _

) Washingten D.C. 20016
© {202) 966-1085. .

N Dat:n ttis :lcurd Yas written: S}PW ‘:"02 99! - .'

.'\

-

- xes:.dant: s Naze:

aesidcnt s ncal Hnnbt:- " e 8'6&

8w nuidnnt Anonmus (J:ircl- 1£ applicable)

Location where Ccm;laint !appcned' 3 lé ’5

Date lesmt*!apiunud— §M+ 19, 1945| /SS'ﬂQ ]‘: 2.0 194].

Time Complaiat Eappened: ___um_lgﬁn 1n

complatae: _Ruid, St ' o
ﬂ\c\,gd‘o. L s o] Vop DaomL 11,4758

{ I-In.a.-w

Complaint was car--c.-t:ad and/or no ‘tesponse is needed:

A response to the cozplaint is nq-uastnd. }i[gsﬁ;
_Response: ‘ i o

RC 04824



Office of the D.cC, Long Term care Ombudsman
Legal Ccunul for the Elderly

COMPLAINT RECORD

Name of person conpletinq this record: tClon.n Tt Tean) /\/A-/éu,_
. lona Houge Ombudzman Program
4200 Butterworch Place N.W.
Washington D.C. 20016
(202) 966-1055

Date this record was written: M (729 3

Resident’s Name:

Resident’s Room Number: /5 A -

Resident Anonymous (circle if applicable)

Location where Complaint Happened: = S /4 4
Date Complaint Happened: Ae — 25

Time Complaint Happened: ' /{% .
Complaint: %

Complaint was corrected and/or po response is needed° Mo -
A response to the camplaint is requested: ﬂ’Q ~ T

X Response- | -

(use other side of pPage if necessary)

& 04875
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—. Date of this reporz: . s ol 21960
s [ [ !

RECORD OF COMPLAINT
ROCK CREIX MANOR -

RESIDENT/ VISITOR/ EMPLOYEE  (circle one) ) Place eoaplt::d form in Adminige

Suggestions for follew yp:

‘Outcome:

Signacure: W JZ:J;.«_ Ticle: A~ ADA A

y tracor's Bailbox er in person.

Name of Residenc:

Roow : S/ X
3, .
Phonef:” v/ (793

Complainc made by:

. I
cgupuinn made {n writing: "/i-n person: by telephone:

Dace of incident: 3/.19’ 90 / 7/3/7611:« : 1030 amA bcttion:sxrﬁw

Who received I:olplu,n:

Nature of complaine: (please provide specific decails) Use reverse or addieional paper o
1f needad.

.-_-Z-T:-M 1“‘;_._. » “‘]\?'"%,hh & it Cds tha hﬂ\'ﬂﬁh"

n < e M TP -ah

L O‘Q‘LO y Yic ' "‘"“""i"",a‘é‘
§ e O A, musl e, Thani it fo- A i

For administractive use only below

Yho investigated complaint (name & ticlq) _MM A-bD A -
.

teps takmg:o resolve und/or corract cnuplain:

Person subni:cing mplaint .ng“d of {nvestigation: yes__ ,Jg.-nu: /%-...-.a..a-—._
o P — )

complaint resolved:

coaplaint not resolved ./ reasun:_gm,é-uﬁ_; /_,_m ,,édmza
. T T Fo G )

complaine vill be resolved by: Teason:

Date: !uf/ro‘/"—’{c

Revised 2/90

Weo0308;:



